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REGULATING THE USE OF SUBTERRA- 
NEAN WATERS AND GASES UNDER THE 
POLICE POWER. 





We have made quite frequent references 
recently, to the negligent misuse of the term 
“police power.” We have occasion to again 
call attention to this subject by reason of 


some remarks of the court in the case of, 


Lindsley v. Natural Carbonic Gas Co., (U: 
S.C. C, S. D. N. Y¥.), 162 Fed. 954. 
In this case there was a question as to the 
constitutionality of an act which prohibited 
the pumping of mineral waters or carbonic 
acid gas from wells drilled into the rock, 
or the doing of any act or thing whatsoever 
whereby the natural flow from any mineral 
spring is impeded, etc. 

The court in the case cited relying on the 
case of Forbell v. City of New York, 164 
N. Y. 522, 58 N. E. 644, 51 L. R. A. 695, 
79 Am. St. Rep. 666, but feeling somewhat 
uncertain as to the correctness or of 
the application of this decision never- 


theless refused to hold the act un- 
der consideration to be unconstitution- 
al, saying: “In accordance with the 


authorities cited, it may be that the state 
of New York, though not the owner of the 
springs, and though not legislating for the 
safety, health, or morals of the community, 
may, in the exercise of its police power, 
regulate the subterranean mineral waters 
within its domain for the common benefit 
of persons interested in them, and that it 
may limit the use of them to the natural flow 
and declare pumping unlawful—certainly 
such pumping as endangers the rights of 
other persons interested in the same source 
of supply—and, further, that it may declare 
unlawful as a secondary use the pumping of 
such waters by the surface owner for the 
purpose of vending the gas to be extracted 
from them. ‘The presumption is that the 
statute is constitutional. To justify the re- 
straining order the unconstitutionality 





should be clear. As it is not, I feel com- 
pelled to vacate the restraining order.” 


We take issue with the court that an act 
having no reference to the “safety, health 
or morals of the community” may neverthe- 
less be within the ‘“‘police power.” Such a 
statement is paradoxical and a contradiction 
of terms. Any act which does not reason- 
ably meet any one of the three great public 
emergencies, thus specified, is not within 
the police power, and, if not justified by any 
other legislative prerogative is unconstitu- 
tional and void. 

But the court fails to observe, in the prin- 
cipal case, that legislation protecting the 
safety and security of the property of the 
people is clearly within the legitimate opera- 
tion of the police power. Thus, building 
restrictions looking to the protection of the 
whole community from fire protects the 
“safety” of the people, in their property in- 
terests. And this, moreover, is the only 
principle which will justify regulation of 
the use of subterranean waters, oils and 
gases. The character of these substances 
are such that they do not rest securely with- 
in boundaries set and marked out upon the 
surface of the land. ‘Therefore, a leak -on 
one man’s land may endanger the supply of 
his neighbor and of the whole community, 
and the government of such community in 
protection of the property interests of the 
people (their safety) may by any reasonable 
regulation guard against a waste which af- 
fects the whole community. ‘Townsend v. 
State, 147 Ind. 624, 47 N. E. 19; Given v. 
State, 160 Ind. 552, 66 N. E. 750; Ohio Oil 
Co. v. Indiana, 177 U. S. 190, 20 Sup. Ct. 
756. ; é 

But apart from these considerations, a 
regulation which attempts to deprive the 
owner of land absolutely of all commer- 
cial value of the substances under his soil is 
absolutely unconstitutional and a depriva- 
tion of private right without any proper jus- 
tification. If it be proper for a state to pro- 
hibit the owner of property who by zeal or 
enterprise discovers natural carbonic gas 
under his soil, from pumping it out for 
commercial purposes, it is also proper “for a 
state to say that no one should pump oil or 
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gas on their own land for commercial pur- 
poses. Such a law deprives a man of the 
value of his property without due process 
of law. Nor does the police power justify 
such legislation as it can in no sense be said 
to be necessary to protect the whole com- 
munity in the safety of their property rights. 
Everyone else under whose land the spring 
flows may pump and sell likewise. The 
right to sell invariably accompanies the right 
of ownership and cannot be taken away. 
Waste may be prohibited, the method of 
disposal regulated, but the right to commer- 
cially exploit what lies above or beneath the 
surface of one’s own property can be taken 
away—never. 





the appellant knew of the conditions which 
made the operation of its road dangerous, and 
with full knowledge continued to operate the 
road and receive and carry passengers thereon. 
It was not a case where a sudden peril was 
created by the act of God which appellant 
could not have reasonably foreseen and pro- 
vided against. The trains were run by appel- 
lant at intervals of three or four minutes apart. 
The one on which plaintiff was riding was 
just starting to move away from the Ann street 
station when the collision occurred. The dam- 
age done to the cars by the collision shows 
that the rear train struck the forward one 
with very considerable force. It is very clear the 
evidence warranted the jury in finding the col- 
lision was not caused by the act of God, and 
that it resulted from the negligence of ap- 
pellant.” 








NOTES OF IMPORTANT DECISIONS. 





CARRIERS--IS A FOG CAUSING A COL- 
LISION AN ACT OF GOD?—The occasion Of a 
fog accounts for many railroad accidents. But 
is ‘a collision between two trains or street cars 
during the prevalence of a fog to be attributed 
solely to the fog as an act of God, or does the 
fog not rather increase the degree of care re- 
quired of the railroad company and therefore 
make them liable for running at a rate of speed 
which might be tolerated in clear weather, but 
which is obviously dangerous under such con- 
ditions. The courts accept the latter alterna- 
tive in construing injuries to passengers oc- 
curring under such circumstances. Sandy v. 
LakeStreet Elevated Railway Co. (Ill.), 85 N. E. 
800. In the case cited the court said: “The 
fog in this case existed at 5:30 a. m., when 
appellants superintendent went on duty. The 
collision occurred about 7:30 a. m. He ob- 
served the fog, and, concluding it was unsafe 
to run trains as was the custom under ordi- 
nary conditions, took extra precautions to avoid 
accidents by giving orders to disregard the 
schedule in operating trains and to run safe. 
He also posted extra men at different points, 
and directed the motormen to run their cars 
at such speed that they could be stopped with- 
in the range of their vision. While the law 
does not require a carrier of passengers to 
exercise the highest degree of care for their 
protection against dangers and perils not ordi- 
narily incident to the operation of the road and 
the mode of conveyance, yet as to the known 
perils and dangers the carrier is required to 
exercise the highest degree of care, having in 
view the character and mode of eonveyance and 
consistent with its practical operation. Here 











MAY PROHIBITION LAWS AU- 
THORIZE THE TAKING OF PROP- 
ERTY WITHOUT COM'PENSA- 
TION? 





The acquisition, possession and protection 
of property are classed among the inalien- 
able rights of men. To acquire and hold 
property is a natural right, with which the 
legislature cannot interfere, except by vir- 
tue of some express provision of the consti- 
tution, which is formed for the protection, 
and not the destruction, of the natural rights 
of everyone to life, liberty, property and the 
pursuit of happiness. No man can be de- 
prived of life, liberty or property without 
due process of law; and due process of law 
means something more than mere legisla- 
tion.” 

Legislation, whether it be a city or county 
ordinance, or a legislative enactment, which 
destroys the value of property directly, or 
prohibits its use, when the owner thereof 
had, prior to the passage of the law, an un- 
restricted title thereto, is held to be in con- 
flict with constitutional provisions design- 
ed for the protection of property rights. 
“Debarring a man,” said Justice Brewer in 
the Federal Court, “by express prohibition, 
from the use of his property for the sake 
of the public, is a taking of private proper- 


(1) Sherman v. Buick, 32 Cal. 242, 250. 
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ty for public uses. It is the power to use, 
and not the mere title, which gives value to 
property. Give a man the fee simple title 
to a flour mill, coupled with an absolute pro- 
hibition of its use, and of what value is it 
to him? In the most common and ordinary 
case of taking private property for public 
uses,—the condemnation of a right for a 
railroad,—the title is not divested. The 
owner still retains the fee simple, and he is 
only debarred from the use. When the rail- 
road abandons the use, he re-takes it. * * * 
It would be a very curious and unsatisfac- 
tory result, if, it shall be held, that, if the 
government refrains from the absolute con- 
version of real property to the uses of the 
public, it can destroy its value entirely, 
can inflict irreparable and permanent injury 
to any extent, can, in effect, subject it to 
total destruction without making any com- 
pensation, because, in the narrowest sense 
of that word, it is not taken for the public 
use. Such a construction would pervert the 
constitutional provision into a restriction up- 
on the rights of the citizen, as those stood 
at common law, instead of the government, 
and make it an authority for invasion of pri- 
vate rights under the pretext of the public 
good, which had no warrant in the laws or 
practices of our ancestors.”? “All that is 
beneficial in property,” Justice Field de- 
clared in the Supreme Court of the United 
States, “arises from its use, and the fruits 
of that use; and whatever deprives a per- 
son of them, deprives him of all that is de- 
sirable or valuable in the title or possession, 
If the constitutional guaranty extends no 
further than to prevent a deprivation of title 
and possession, and allows a deprivation of 
use, and the fruits of that use, it does not 
merit the encomiums it has received.”* It 
is a common argument that, when private 
property is taken for public use, there is 
always a transfer of the use from one party 
to another ; and that under prohibition laws, 
the use is not transferred, but only forbid- 
den, and that this deprivation of the use is 
only one of the consequential injuries result- 
ing from a change of- policy on the part of 


(2) State v. Walruff, 26 Fed. Rep. 196. 
(3) Munn vy. Illinois, $4 U. §. 141. 





the state for which no compensation or re- 
dress is allowed. It is damnum absque in- 
juria, But Justice Brewer has declared this 
argument to be unsound. Speaking of a 
law which prohibited the use of a brewery 
for the manufacture of beer, this eminent 
jurist said: “Here, the use is taken away 
solely and directly for the benefit of the 
public. For no other reason, anu*upon no 
other ground, could it be disturbed. Of 
course, in this, as in other cases, some use 
remains in the owner; but here, as else- 
where, the use which is of special value, is 
taken from him for the benefit of the pub- 
lic; and this is not a consequential, but a 
direct, result. It is not that the profits of 
his business are reduced by reason of the 
prohibition upon sales. The law speaks to 
him by direct command, and says: ‘Stop 
your manufacturing.’ It is idle to talk of 
consequential results and injuries when the 
law, in direct language, forbids the use of 
the premises for a brewery. * * * I as- 
sert that natural equity, as well as con- 
stitutional guaranties, forbid such a taking 
of private property for the public good with- 
out compensation, * * * The guaran- 
ties of safety and protection to private prop- 
erty contained within our state constitu- 
tions forbid that any man should be thus 
despoiled of that which gives value to his 
property for the sake of the public good, 
without first receiving compensation for 
that which is taken from him.”* “We are 
unwilling,” said the Illinois Court, “to con- 
cede the existence of an indefinable power, 
superior to the Constitution, that may be 
invoked whenever the legislature may deem 
the public expediency may require it, by 
which a party may be capriciously deprived 


.of his property or its use without compen- 


sation, whether such property consist of 
franchises, or tangible forms of property.”® 
The New Jersey court has said: “That this 
power to take private property reaches back 
of all constitutional provisions, and it seems 
to have been a settled principle of universal 
law that the right to compensation is an in- 
cident to the exercise of that power; that 


(4) State v. Walruff, 26 Fed. Rep. 196. 
(5) Lake View v. Rose Hill, 70 Ill. 191. 
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the one is inseparably connected with the 
other; that they may be said to exist, not 
as separable and distinct principles, but as 
parts of one and the same principle.” “We 
do not mean to say,” declared the Supreme 
Court of the United States, “that property 
actually in existence, and in which the right 
of the owner has become vested, may be 
taken for the public good without due com- 
pensation. But we infer that the property 
in this case, as in the case of Barteneyer v. 
Iowa," was not in existence when the liquor 
law of ‘Massachusetts was passed. Had the 
plaintiff in error relied on the existence of 
the property prior to the law, it behooved 
it to show that fact.”* It was again said 
in the same court by Justice Field that, “TI 
have no doubt of the power of the state to 
regulate the sale of intoxicating liquors 
when such regulation does not amount to 
the destruction of the right of property in 
them. The right of property in an article 
involves the power to sell and dispose of 
such articles as well as to use and enjoy it. 
Any act which declares that a person shall 
neither sell it, nor dispose of it, nor use 
and enjoy it, confiscates it, depriving him of 
his property without due process of law. 
Against such arbitrary legislation by any 
state, the Fourteenth Amendment affords 
protection.”® Speaking along the same 
lines, Justice Brewer said in the case of 
State v. Walruff, “I affirm, no matter what 
legislative enactment may be had, what 
forms of procedure, judicial or otherwise, 
may be prescribed, there is not ‘due pro- 
cess of law’ if the plain purpose and inev- 
itable result is the spoliation of private 
property for the benefit of the public with- 
out compensation. It is a mistake to say 
that the forms of law alone constitute ‘due 
process.’ * * * Now, in the case at bar, 
while judicial proceedings are prescribed, 
yet the spoliation is the’ direct command of 
the legislature, and the judicial proceedings 
are only the machinery to execute that com- 


‘€) Sinnickson v. Johnson, 17 N. J. Law, 129. 
(7) 18 Wall. 129. 
(8) Beer Co. v. Mass., 97 U. S. 25, 32, 33. 


(9) Bartemeyer v. Iowa, 18 Wall. 137. See 
also ex parte Campbell, 74 Cal. 20, 24. 





mand, No discretion is left to the courts. 
The legislature has in terms said to the de- 
fendants: ‘Stop your use of your brewery,’ 
and has directed the courts to enforce that 
command. There is nothing but mere ma- 
chinery between the legislative edict and 
an unused valueless manufactory. Such a 
command, however enforced, operates to de- 
prive a citizen of the value of his property 
without compensation, is, in the language 
of Justice Bradley, ‘arbitrary, oppressive, 
and unjust,’ and therefore, should be ‘de- 
clared to be not due process of law.’ ‘Prop- 
erty,’ within the meaning of that amend- 
ment (Fourteenth) includes both the title 
and the right to use; that when the right to 
use in a given way is vested in a citizen, 
it cannot be taken from him for the public 
good without compensation. Beyond any 
doubt, the state can prohibit defendants 
from continuing their business of brewing, 
but before it can do so, it must pay the 
value of the property destroyed.” 

The New York court, in a well-considered 
case, held that legislation which does not 
discriminate between liquors existing at the 
time the law becomes effective, and liquors 
that may thereafter be acquired by importa- 
tion or manufacture, and makes no provision 
for a defense based upon such distinction, 
cannot be sustained, either in respect to the 
liquors on hand at the time of its enact- 
ment, or those acquired subsequently. ‘It 
may be said, it is true,” declared the court, 
“that intoxicating drinks are a species of 
property which performs no beneficent part 
in the political, moral or social economy of 
the world. It may even be urged, and, I 
will admit, demonstrated with reasonable 
certainty, that the abuses to which it is 
liable are so great, that the people of this 
state can dispense with its very existence, 
not only without injury to their aggregate 
interests, but with absolute benefit. The 
same can be said, although, perhaps, upon 
less palpable grounds, of other descriptions 
of property. Intoxicating beverages are by 
no means the only article of admitted prop- 
erty and of lawful commerce in this state 


(10) State v. Walruff, 26 Fed. Rep. 196. 
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against which arguments of this sort may 
be directed. But if such arguments can be 
allowed to subvert the fundamental idea of 
property, then there is no private right en- 
tirely safe, because there is no limitation 
upon the absolute discretion of the legis- 
lature, and the guarantees of the constitu- 
tion are a mere waste of-words. The foun- 
dation of property is not in philosophic or 
scientific speculations, nor even in the sug- 
gestion of benevolence or philanthropy. It 
is a simple and intelligible proposition, ad- 
mitting, in the nature of the case, of no 
qualification, that that is property which the 
law of the land recognizes as such. It is, 
in short, an institution of law, and not a 
result of speculations in science, in morals 
or economy. * * * The whole field of 
discretion is open, when the legislature, 
keeping within its acknowledged powers, 
seeks to regulate and restrain a traffic, the 
general lawfulness of which is admitted ; 
but when the simple question is, whether it 
can confiscate and destroy property lawfully 
acquired by the citizens jin intoxicating 
liquors, then we are to remember that all 
property is equally sacred in the view of 
the constitution, and therefore that specu- 
lations as to its chemical or scientific quali- 
ties, or the mischief engendered by its abuse, 
have very little to do with the inquiry. Prop- 
erty is protected by the constitution from 
such legislation as that we are now consid- 
ering, is protected because it 1s property in- 
nocently acquired under existing laws, and 
not upon any theory which even so much as 
opens the question of its utility, If intoxi- 
cating liquors are property, the constitu- 
tion does not permit a legislative estimate 
to be made of its usefulness, with a view 
to its destruction. In a word, that which 
belongs to the citizen in the sense of prop- 
erty, and as such has to him a commercial 
value, cannot be pronounced worthless or 
pernicious, and so destroyed or deprived of 


its essential attributes. Sir William Black- 


stone, who wrote of the laws of England 
nearly a century ago, said: ‘So great is the 
regard of the law for private property, that 
it will not authorize the least violation of it, 





no, not even for the general good of the 
whole community, * * * Besides, the 
public good is in nothing more essentially 
interested than in the protection of every in- 
dividual’s. private rights, as modelled by the 
municipal law.’ * * * In governments 
like ours, theories of public good or public 
necessity may be so plausible, or even so 
truthful as to command popular majorities. 
But whether truthful or plausible merely, 
and by whatever numbers they are assented 
to, there are some absolute private rights 
beyond their reach, and among these the 
constitution places the right of property. 
* * * We must be allowed to know, 
what is known by all persons, of common 
intelligence, that intoxicating liquors are 
produced for sale and consumption as a 
beverage ; that such has been their primary 
and principal use in all ages and countries; 
and that it is this use which has imparted to 
them in this state, more than ninety-nine 
hundredths of their commercial value. . It 
must follow that any scheme of legislation 
which, aiming at the destruction of their 
use, makes the keeping or sale of them as a 
beverage, in any quantity and by any per- 
son, a criminal offense—which declares 
them a public nuisance—which subjects 
them to seizure and physical destruction, 
and denies a legal remedy if they are taken 
by lawless force or robbery, must be deem- 
ed, in every beneficial sense, to deprive the 
owner of the enjoyment of his property. 
Such, I understand, to be precisely the 
character of this law. The only sales which 
it permits are for mechanical, chemical and 
medical purposes—and of wine for sacra- 
mental use. * * * With these excep- 
tions, so minute and trivial scarcely to dis- 
turb the general scheme, the act is one of 
fierce and intolerant proscription. It is un- 
lawful to sell intoxicating liquors, to keep 
them for sale, or with intent to sell, and, 
with an exception of no importance to the 
question, it is to keep them atall. * * * 
On the day the law took effect, it was 
criminal to be in possession of intoxicating 
liquors, however innocently acquired the _ 


day before. It was criminal to sell them, 
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and under the law, therefore, no alternative 
was left to the owner but their immediate 
destruction. * * * ‘No person can be 
deprived of his property without due pro- 
cess of law’ by the legislature or any other 
power of government. When a law anni- 
hilates the value of property, and strips 
it of its attribute, by which alone it is dis- 
tinguished as property, the owner is de- 
prived of it according to the plainest in- 
terpretation, and certainly within the spirit 
of the constitutional provision intended ex- 
pressly to shield his rights from the exer- 
cise of arbitrary power.”™ 

The constitutional guaranty that no per- 
son shall be deprived of his property with- 
out due process of law, or without just com- 
pensation, may be violated without the phys- 
ical taking of property for public or private 
use. Property is owned and kept for some 
useful purpose, and it has no value unless 
it can be so used. Its capability for enjoy- 
ment and adaptability to some use are es- 
sential characteristics and attributes with- 
out which property cannot be conceived. 
Hence, a law which destroys it or its value, 
or takes away any of its essential attributes, 
or interferes with its use, deprives the 
owner of his property within the meaning 
of the constitution.** It would be a very 


(11) Winehauer v. People, 13 N. Y. 378. 
See also Berthols v. O’Reilly, 74 N. Y. 516; in 
re Jacobs, 98 N. Y. 98; Taylor v. Porter, 4 Hill 
140; Hoke v. Henderson, 4 Devereaux Law 1; 
Beebe v. State, 6 Ind. 501. Sir William Black- 
stone wrote: “So great is the regard of the law 
for private property that it will not authorize 
the least violation of it; no, not even for the 
general good of the whole community. In vain 
may it be urged that the good of the individual 
ought to yield to that of the community, for it 
would be dangerous to allow any private man 
or even any public tribunal to be the judge of 
this common good, and to decide whether it be 
expedient or not. Besides, the public good is 
in nothing more essentially interested than in 
the protection of every individual’s private 
rights as modelled by the municipal law. The 
legislature alone can and frequently does inter- 
fere the individual to acquiesce. But how does 
it interpose and compel? Not by absolutely 
stripping the subject of his property in an ar- 
bitrary manner, but by giving him a full equiv- 
alent for the injury thereby sustained.” 1 BI. 
Com. 139. 


(12) In re Jacobs, 98 N. Y. 98, 105; Bert- 
holf v. O'Reilly, 74 N. Y. 509; People v. Otis, 90 
N. Y. 48; People v. King, 110 N. Y. 418; Janes- 
ville v. Carpenter, 77 Wis. 288; State v. Julow, 
a 163; St. Louis v. Dorr, Mo., 41 S. W. Rep. 





curious and unsatisfactory result, declared 
the Supreme Court of the United States, 
were it held that, “if the govern- 
ment refrains from the absolute con- 
version of real property to the uses of 
the public, it can destroy its value entirely, 
can inflict irreparable and permanent injury 
to any extent, can, in effect, subject it to 
total destruction, without making any com- 
pensation, because, in the narrowest sense 
of the word, it is not taken for the public 
use. Such a construction would pervert the 
constitutional provision into a restriction 
wpon the rights of the citizen as those rights 
stood at the common law, instead of the 
government, and make it an authority for 
the invasion of private rights under the 
pretext of the public good which had no 
warrant in the laws or practices of our 
ancestors.”’?* 

In the case of Mugler v. Kansas, de- 


' cided by the Supreme Court of the United 


States in 1887, it was held that when any- 
thing in and of itself, or by the uses to 
which it is put, becomes injurious to the 
public, the law may withdraw from it the 
attribute of property.* It was there said 
that the law frequently declares certain 
species of property nuisances because of 
their injurious influence upon the public 
health, safety or morals. That lottery tick- 
ets, and the implements with which games 
of chance are played, have been deprived of 
the attribute of property, and declared 
nuisances, abatable by individuals or the 
public. It was said that, “A prohibition 
solely upon the use of property, for pur- 
poses that are declared, by valid legislation, 
to be injurious to the health, morals, or 
safety of the community, cannot, in any 
just sense, be deemed a taking or an appro- 
priation of property for the public benefit. 
Such legislation does not disturb the owner 
in the control or use of his property for 
lawful purposes, nor restrict his right to 
dispose of it, but is only a declaration by 


(13) Pumpelly v. Green Bay Co., 13 Wall. 
166, 177, 178. 


(14) 123 U. S. 623. 
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the state that its use by any one, for cer- 
tain forbidden purposes, is prejudicial to 
the public interests. Nor can legislation of 
that character come within the Fourteenth 
Amendment, in any case, unless it is appar- 
ent that its real object is not to protect the 
community, or to promote the general well- 
being, but under the guise of police regu- 
lation, to deprive the owner of his liberty 
and property, without due process of law. 
The power which the states have of pro- 
hibiting such use by individuals of their 
property as will be prejudicial to the health, 
the morals, or the safety of the public, is 
not—and, consistently with the existence 
and safety of organized society, cannot be— 
burdened with the condition that the state 
must compensate such individual owners 
for pecuniary losses they may sustain, by 
reason of their not being permitted, by a 
noxious use of their property, to inflict in- 
jury upon the community, The exercise of 
the police power by the destruction of prop- 
erty, which is itself a public nuisance, or 
the prohibition of its use in a particular 
way, whereby its value becomes depreciated, 
is very different from taking property for 
public use, or from depriving a person of 
his property without due process of law. 
In the one case, a nuisance only is abated; 
in the other, unoffending property is taken 
away from an innocent owner.’”® 

When, however, the use of an article is 
hurtful to the public, it cannot be destroyed 
or robbed of the attribute of property until 
a breach of the law has been determined 
judicially.* When the state undertakes to 
confiscate a person’s property, upon the as- 
sumption that it has been used in commit- 
ting trespass upon public or individual 
rights, something more is necessary than an 
ex parte determination and command of an 
individual. The confiscation and destruction 
of property which is used contrary to law, 
without judicial proceedings, is illegal, and 
a statute which should authorize a summary 


(15) Mugler v. Kansas, 123 U. S. 623, 664. 


(16) Dunn v. Burleigh, 62 Me. 24. But see 
Lawton v. Steele, 152 U. S. 133. 





proceeding of this kind, would be, to that 
extent, unconstitutional and void." 
Mugler v. Kansas.—There is an appa- 
rent conflict between Mugler v. Kansas,1* 
and the other cases referred to herein ; but it 
is not believed that there is any material 
repugnancy between them on the main 
question under consideration, namely: May 
prohibition laws authorize the taking of 
property without just compensation? Inthe 
Mugler case, the point was made (1) that 
the Kansas prohibition law was_violative 
of Article Fourteen of the Constitution of 
the United States, which provides that, 
“No state shall make or enforce any law 
which shall abridge the privileges or im- 
munities of citizens of the United States; 
nor shall any state deprive any person of 
life, liberty, or property, without due pro- 
cess of law; nor deny any person within its 
jurisdiction the equal protection of the 
law ;” (2) and that the law sought to de- 
prive persons affected by it of the right to 
manufacture beer for their own use, or for 
storage or transportation out of the state 
of Kansas, and also of the right to use their 
property for the manufacture of beer, with- 
out due process of law. The decision in 
the Mugler case is an analysis of the Kansas. 
law. solely in the light of the Fourteenth 
Amendment to the Federal Constitution. 
The question determined was not whether 
the law authorized the taking of property 
without just compensation in violation of 
state constitutional guaranties, but whether 
it authorized the taking or destruction of 
property without due process of law in vio- 
lation of the provision for the protection of 
property contained in the Fourteenth 
Amendment. This is not only shown by 
the statement of counsel for the plaintiff 
in error, viz.: “The plaintiff in error con- 
fidently submits his case upon the conten- 
tion that the prohibition statute of Kansas 
deprives him of ‘liberty and property with- 
out due process of law;’” (p. 631) but by 


(17) Dunn v. Burleigh, supra. See Fisher v. 
McGirr, 1 Gray (Mass.) 1. : 


(18) 123 U. S. 623. 
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the following selection from the court’s | a declaration’ by the state that its use by 
opinion: “Upon this ground, if we do not | anyone, for certain forbidden purposes, is 
misapprehend the position of defendants— | prejudicial to the public interests. Nor can 
it is contended that, as the primary and | legislation of that character come within 
principal use of beer is as a beverage; as | the Fourteenth Amendment, in any case, 
their respective breweries were erected | unless it is apparent that its real object is 
when it was lawful to engage in the manu- | not to protect the community, or to promote 
facture of beer for every purpose; as such | the general well-being, but, under the guise 
establishments will become of no value as | of police regulations, to deprive the owner 
property, or at least will be materially | of his liberty and property without due pro- 
diminished in value if not employed in the | cess of law.” 

manufacture of beer for every purpose; the A common guaranty for the protection of 
prohibition wpon their being so employed is, | property found in the state constitutions is 
in effect, a taking of property for public | the provision that private property shall 
use without compensation, and depriving | not be taken for public uses without just 
the citizen of his property without due pro- | compensation having first been paid to the 
cess of law. In other words, although the | owner. But in the Constitution of Kansas’ 
state, in the exercise of her police powers, |, we find that, “The manufacture and sale of 
may lawfully prohibit the manufacture and | intoxicating liquors shall be forever pro- 
sale, within her limits, of intoxicating | hibited in this state, except for medical, 
liquors to be used as a beverage, legislation | scientific and mechanical purposes.”?® 
having that object in view cannot be en- | While a _ prohibition law might 
forced against those who, at the time, hap- | offend against constitutional guar- 
pen to own property, the chief value of | anties for the protection of property in 
which consists in its fitness for such manu- | other states, such could not be the casé 
facturing purposes, unless compensation is | under the Kansas constitution. The con-: 
first made for the diminution in the value | tention that the Kansas law authorized the 
of their property, resulting from such pro- | taking of property without just compensa- 
hibitory enactments. This interpretation of | tion, could not, therefore, consistently be 
the Fourteenth Amendment is inadmissible, | made under a constitution that expressly 
It cannot be supposed that the states in- |, provided that “the manufacture and sale of 
tended, by adopting that amendment, to im- | intoxicating liquors shall be forever pro- 
pose restraints upon the exercise of their hibited.” In a case of this kind, therefore, 


powers for the protection of the safety, | the party injured is necessarily driven to 
health or morals of the community.” the protection afforded by the Fourteenth 


é Dee ; Amendment to the Federal Constitution. 
While the court in this case considered | But is the protection he desires to be found 
the question of the taking of property for | in that amendment? As we have said 
the public benefit, it did so solely in the light above, the Supreme Court of the United 
of the Fourteenth Amendment. Thus, it is | States has declared that that amendment 
said: “A prohibition upon the use of prop- |i does not afford protection to the citizen 
erty for purposes that are declared, by valid affected by prohibition laws. In fact, it 
legislation, to be injurious to the health, | was broadly stated by that court that pro- 
morals, aa safety of the community, can- | hibition laws were not repugnant to any 
not, in any just sense, be deemed a taking |) glause of the Federal Constitution. Said. 
or an appropriation of property for the’ Justice Harlan: “In Bartmeyer v. Iowa,?° 
public benefit. Such legislation does not | it was said that prior to the adoption of 
disturb the owner in the control or use of 
his property for lawful purposes, nor re-'| « (9) art. 15, sec. 10. 
strict his right to dispose of it, but is only |, (20) 18 Wall 129. 
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the Fourteenth Amendment, state enact- 
ments, regulating or prohibiting the traffic 
in intoxicating liquors, raised no question 
under the Constitution of the United: States; 
and that such legislation was left to the 
discretion of the respective states, subject 
to no other limitations than those imposed 
by their own constitutions, or by the gen- 
eral principles supposed to limit all legis- 
lative power. Referring to the contention 
that the right to sell intoxicating liquors 
was secured by the Fourteenth Amend- 
ment, the court said that ‘so far as such a 
right exists, it is not one of the rights grow- 
ing out of citizenship of the United States.’ 
In Beer Co. v. Massachusetts, 71 it was said, 
that ‘as a measure of police regulation, 
looking to the preservation of public morals, 
a state law prohibiting the manufacture and 
sale of intoxicating liquors is not repugnant 
to any clause of the constitution: of the 
Umited States’ Finally, in Foster v. Kan- 
sas,"* the court said that the question as 
to the constitutional power of a state to 
prohibit the manufacture and sale of in- 
toxicating liquors was no longer an open 
one in this court. These cases rest upon 
the acknowledged right of the states of the 
umion to control their purely internal 
affairs, and, in so doing, to protect the 
health, morals, and safety of their people 
by regulations that do not interfere with 


the execution of the powers of the general - 


government, or violate rights secured by 
the Constitution of the United States. The 
power to establish such regulations, as was 
said in Gibbons v. Ogden, 9 Wheat. 1, 203, 
reaches everything within the territory of 
a state not surrendered to the national gov- 
ernment.” 

Therefore, inasmuch as the person who 
manufactures or sells intoxicating liquors 
in the State of Kansas, (from which the 
Mugler case arose) is afforded no constitu- 
tional protection by the organic law of that 
state, but on the contrary, is peremptorily 
forbidden by express constitutional ‘pro- 


97 U. S. 25,33. 
112 U. S. 201, 206. 


(21) 
(22) 


Mangan, 28 Pa, St, 4 





vision from engaging in such pursuit; and 
as the Kansas law was, and could be, only 
subjected to the test of the first section of 
the Fourteenth Amendment to the Federal 
Constitution, the conclusion forces itself 
upon the mind that that case is not in con- 
flict with those adjudications of the courts 
involving the constitutionality of prohibition 
laws under state constitutional guaranties 
against the taking of property without just 
compensation. But if this were not true, 


the interpretation and construction of the 


constitutions and statutes of the several 
states, and the détermination whether the 
statutes have been enacted in accordance 
with the requirements of the state constitu- 
tions, and are, or are not, in violation of 
any provision of such constitutions, are 
questions to be finally passed upon by the 
courts of the several states, and their de- 
cision upon these matters are authoritative 
and binding even though adverse to the: 
decisions of the Supreme Court of the 
United States.?* 

This right of the courts of the several. 
states to construe.the statutes of their re-. 
spective states is-not impaired or abridged. 
by the jurisdiction which is given to the: 
Supreme Court of the United States to de- 
cide the question of the validity of the’ 
statute of any state upon the ground of its 
being repugnant to the constitution of the 
United States, except in case of the par- 
ticular statute which the Supreme Court 
may declare unconstitutional. Therefore, 
when a statute of a state is alleged to be. 
unconstitutional upon the ground that it. 
impairs a contract or a right created or- 
secured by a former statute, the jurisdiction 
of the Federal Court does not extend to 
making an authoritative construction of 
such statute which would be binding on the: 
courts of that state; but, in such case, the 
state courts have the power to expound that 
statute, and declare what rights are se- 
cured by: Sa 

O. H. MYRICK. 

Los Angeles, Cal. a 


(23) Boyd v. Alabama, 94 U. S. reg People 
v. Linda Vista, Etc., 128 Cal. 477; Baldy v. Hun-- 
ter. 98 Ga. 170; Penn. v. Bornman, 102 Ill. 528; 
Indianapolis v. Navin, 151 Ind. 139; Perry v. 
Wheeler. 12 Bush. (Ky.) 541; State v. Citizens’ 
Bank, 52-La. 1086; Bailey v. Fitzgerald, 56 Misa, 
578; State v. Trammel, 106 Mo..510; Franklin v. 
Kelly, 2 Neb. 79: Towle v. Fourney, 14 N. Y. 423%: 
Sandusky’ v. Witbor Sy Qhio St. 481; Bank v., 


(24) McIntyre v. Ingraham, 35 Miss. 25. 











10 CENTRAL LAW JOURNAL 


No. 1 








VENDOR AND PURCHASER —MARKET- 
ABILITY OF TITLE. 





PORT JEFFERSON REALTY CO. v. WOOD- 
HULL. 
New York Supreme Court, Appellate Division, 
Second Department, October 22, 1908. 








Decedent having conveyed three acres, worth 
$45, without his wife joining, on his death she 
sued for admeasurement of her dower, and in 
1879 an interlocutory judgment was entered, ad- 
judging that one-third of the land be set off to 
her according to its value. No further proceed- 
ings were had, though under Code Civ. Proc. 
sec. 1607 et seq., the next necessary steps were 
the appointment of a referee to lay off a parcel, 
etc. Held, that one who contracted in 1899 to 
purchase 31 acres of land for $1,500, including 
such three acres, which vendor claimed through 
decedent's grantee, could not refuse to take 
title on the ground of unmarketability, since 
it must be presumed, after 20 years, that the 
widow had been settled with or had died; it 
also appearing that the widow died between 
the date of the contract and the day fixed for 
passing of title, though the purchaser did not 
know of her death until he rejected the title. 


GAYNOR, J.: The contract price was $1,500 
for 31 acres which include the 3 acres the title 
of which is in dispute, and on which dispute the 
plaintiff refused to take the conveyance ten- 
dered. The contract was made ‘June 1, 1899, 
and the closing day was changed by a separate 
writing to June 1, 1900. The title to the 3 acres 
comes through one Jones, who conveyed it in 
1851 without his wife joining. He having died, 
she commenced an action for the admeasure- 
ment of her dower in 1879 and a lis pendens 
was filed. The defendant answered, among 
other things, that she was entitled to dower 
only according to the value of the land at the 
time her husband conveyed it. The issues were 
tried by a referee who found that the value of 
the land at the time of such conveyance was 
$45, and an interlocutory judgment was entered 
on September 9, 1879, by which it was ad- 
judged as follows: 

“That the plaintiff recover of the defendant 
the possession of one-third of the real property 
described in the complaint * * * and that 
said one-third of said premises be admeasured 
and set off to the said plaintiff according to 
their value when alienated in 1851, which was 
$45, their present value being $90.” 

The judgment was without costs. Nothing 
else was ever done in the action, so far as 
the record shows, and the widow died on De- 
cember 26, 1899. 

The purchaser was not justified in rejecting 
the title as unmarketable. The next step neces- 
sary to take in the dower suit was to appoint 
a referee or else commissioners to admeasure 
and lay off,to the widow a distinct parcel of 





the land, or else report back to the court that 
that was not practicable or to the best in- 
terest of the parties, whereupon the court would 
in the final judgment award the widow a gross 
sum. Code Civ. Proc. sec. 1607 et seq. That 
this was not done raised a presumption after 
such a lapse of time—20 years and several 
months—that the widow had been settled with, 
or had died, and it was therefore for the pur- 
chaser to rebut that presumption by inquiry. 
Between the date of the contract and the day 
fixed for passing the title the widow did die, 
and the judgment with her, for there was no 
money judgment. That the purchaser did not 
know of her death when he rejected the title 
does not matter. After such a lapse of time 
it was for him to inquire. She died and was 
buried in the town where she and her husband 
had lived, and the land was. That a purchaser 
is not obliged to go outside of the lis pendens 
and the complaint to ascertain the truth of the 
allegations of the complaint (Simon v. Vander- 
veer, 145 N. Y. 377, 49 N. E. 1043, 63 Am. St. 
Rep. 683) does not affect this case. All of the 
facts, including the trifling amount involved 
in the dower suit, raised a presumption against 
the purchaser which it was for him to over- 
come; and an inquiry as to whether the widow 
had died would not be an inquiry as to the 
truth of the allegations of the complaint. 
The judgment should be affirmed. 


Notr.—What is Meant by a “Marketable Title” 
io Real Estate?—Not infrequently ‘the question 
is asked, what is meant by a “Marketable Title” 
to Real Estate? That question we shall try to 
answer, 

This question is usually asked by the parties 
to executory contracts for the sale of real estate 
or by abstractors of title whoare employed to 
determine that question. Concretely, the ques- 
tion appears before the courts usually in any of 
the following proceedings, to-wit: a suit in equity 
by vendor for specific performance of executory 
contract, or at law for damages for failure to 
perform; or a suit in equity by vendee to can- 
cel such executory contract, or at law to recover 
purchase money and other expenses incurred 
thereunder. 

It is well settled by the authorities which will 
be cited in subsequent paragraphs of this an- 
notation, that a vendee in the absence of any- 
thing in the contract of sale to the contrary, is 
entitled to a marketable title and he is bound to 
accept no other. The title may, in fact, be a good 
title, and the vendor might, if permitted, be able 
to prove that the apparent cloud on the title 
is absolutely baseless; nevertheless, if the cloud 
is such as to cast any reasonable doubt upon the 
vendor’s title, such title is not marketable, i. e., 
not salable. The term is often contra-distin- 
guished from the term “a good holding title.” A 
vendee under an executory contract of sale is 
presumed to be intending to purchase a “mar- 
ketable,” that is one which he may be able to 
sell again. 

Distinction Between Proceeding at Law or in 
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Equity—The doctrine as to marketable titles, 
which in this day is regarded by vendees of real 
property as a most invaluable protection against 
a bad bargain, was by the early cases, regarded 
as purely equitable. Romily v. James, 6 Taunt. 
274: Kent v. Allen, 24 Mo. 98; Boyman y. Gutch, 
7 Bingh. 379; Maberly v, Robbins, 5 Taunt. 625; 
Oxenden y. Skinner, 4 Guil. 1513; Camfield v. 
Gibbert, 4 Esp. 221; Gale v. Gale, 2 Cox Ch. 145. 
See also early New York decisions holding to 
same rule but finally overruled in Moore v. Will- 
jams, 115 N. Y. 586. 

The distinction to be observed was this: If 
the vendee were to sue at law to recover back 
his deposit it was not sufficient merely to prove 
that there was a cloud upon the title, he must 
go further and prove that this “cloud” alleged by 
him was in fact a defect in the title and on this 
issue, (a question of fact as to the validity of 
the objection to the title) the question was tried 
and the purchaser was bound by the judgment 
of the court as to the validity of the judgment, 
although this judgment in no sense’ bound the 
owner of the claim which was thus adjudicated. 
If, however, the vendor had refused to perform 
and suit was brought in equity by the vendor to 
compel his specific performance of the executory 
contract, he had merely to prove the existence of 
a cloud upon the title, sufficient to deter an or- 
dinary prudent man from accepting it, in order to 
successfully resist performance. The reason of 
the rule was stated by Sugden (Vendors, 13th 
Ed. 332), to be that “a court of law can decide 
upon the validity of a title, however ambiguous 
or doubtful the construction may appear to be.” 
The learned author then goes on to say: “Wheth- 
er courts of law were at liberty to follow in the 
footsteps of-equity and to hold that a title may 
be too doubtful to be forced on a purchaser is 
a question upon which eminent judges have differ- 
ed with each other and even with themselves. 
But it appears to be ultimately settled that courts 
of law cannot adopt the equitable rule, and are 
bound to decide the legal question upon which 
the right to recover must depend.” 

The weight of modern authority both in Eng- 
land and America is now unanimous in rejecting 
any distinction in the’ application of the doctrine 
of marketable title as between proceedings at 
law and in equity. Undoubtedly, the leading case 
on the phase of the question is that of Moore v. 
Williams, 115 N. Y. 586, which, after reviewing 
the English authorities overruling the earlier New 
York cases holding to the old rules, discloses its 
absurdity especially in jurisdictions where courts 
of law and equity had been merged, and an- 
nounced the rule that there was no distinction 
based on the modes of relief that might be adopt- 
ed. “If a vendor,” says the court, “cannot by an 
action for specific performance, compel a ven- 
dee to take a conveyance of land because the 
title is doubtful and unmarketable, why should 
he be permitted to compel him, in an action at 
law, to pay for the land, both actions being 
triable in the same tribunal? Why should a pur- 
chaser be compelled to pay for a title which he 
is not bound to take?” , 

What is a Marketable Title ?—Definition.—After 
examining critically a multitude of definitions 
given by the courts as to the general meaning of 
the term, “marketable title,” we are willing to ac- 
cept the language of the court in the case of 

odd v. Savings Institution, 123 N. Y. 636, as 





offering the best definition for practical pu~poses, 
i. e., for embodiment in instructions, etc., to- 
wit: “A marketable title is a title which a rea- 
sonable purchaser, well informed as to the facts 
and their legal bearings, willing and anxious to 
perform his contract, would, in the exercise of 
that prudence which business men ordinarily bring 
to bear upon such transactions, be willing to ac- 
cept and ought to accept.” This definition has 
the advantage of not going to the extremes to 
which some definitions go. For, it must be re- 
membered that a purchaser is not entitled to de- 
mand a title absolutely free from all suspicion 
or possible defect. His objection to the title 
must be reasonable and substantial and not merely 
technical. See Vreeland v, Blauvelt, 23 N. J. 
Eq. 483. 

Other definitions might be noted. A market- 
able title is one “not open to reasonable objec- 
tions” (Tewksberry v. Howard, 138 Ind. 110) ; 
“not open to a reasonable doubt” (Hemmer v. 
Hustace, 51 Hun. 457) ; “one free from reasonable 
doubt and damaging infirmatory” (Moore vy. 
Williams, 115 N. Y. 586). 

What is a Marketable Title?—In Particular.— 
Where the objection is one that can be fully ex- 
plained by affidavit and shown to be in fact no 
cloud upon the title, the title is marketable, as, for 
instance. where a deed in the chain of title was 
recorded as not having a seal, the affidavit of the 
abstractor that he had examined the deed and 
found that there was in fact a seal. Todd v. 
Savings Institution, 128 N. Y. 636. 

Titles by adverse possession are held to be 
marketable although the record discloses title in 
another, for a title by adverse possession is as 
high as any known to the law and the vendor 
may-show adverse possession for the proper time 
in order to prove the marketability of his title. 
Tewksbury v. Howard, 138 Ind. 110. 

Sometimes, it is true, in construing the mar- 
ketability of titles by adverse possession, courts 
must consider the possible claim of persons under 
legal disabilities against whom the statute of 
limitations do not run. But even in such cases 
it has been held that such a title is marketable, 
where the vendor clearly proves that the only 
persons who could by any possibility claim are 
or were under no disability. Forman v. Wolf, 
79 Md. XIII; 29 Atl. Rep. 837; Thurman v. Hub- 
ner, 75 Md. 269. 

So also subsequent adverse possession will cure 
absolutely serious defects in the paper or record 
title and make same “marketable” where it other- 
wise would not be. Erdman v. Corse, 87 Md. 506.’ 

In respect to all titles based on adverse pos- 
session, however, in order for such titles to be 
marketable, it must clearly appear that the entry 
of the real owner or those claiming under him, 
is barred. Pratt v. Eby, 67 Pa. St. 396. 

What is Not a Marketable Title?—In Particular. 
—Where there is a doubtful question of law as 
to the effect of any proceeding or step in the 
chain of title, the title is not marketable, as, for 
instance, where a sale of three pieces of prop- 
erty under a mortgage was made together when 
they should have been sold separately and the 
mortgagor had a minor son living who had not 
arrived at maturity. Hummer v. Hustace, 51 
Hun. 457. 

Or where there is a doubtful question of fact 
requiring the introduction of parol evidence, as, 
for instance a judgment of record against one of 
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the conveyancers in the chain of title at the time 
he held the property, although vendor alleges 
said party held in trust for a partnership and not 
in his own right. Moore v. Williams, 115 N. Y. 


586. 

Method of Determining Marketability—If a 
title rest entirely upon record evidence, and the 
muniments of title are preserved and accessible, 
the marketability of said title is a question of 
law for the court to determine upon their in- 
spection. If the title is to be established by proof 
of matters of fact not of record, the case must 
be made very clear by the vendor to warrant the 
court in ordering specific performance. 








JETSAM AND FLOTSAM. 


ALABAMA CODE OF ETHICS ADOPTED BY 
NATIONAL ASSOCIATION, 

Alabama lawyers have in the'history of the 
profession in the state much to remember with 
pride. A report of the committee on code of 
professional ethics of the American Bar associa- 
tion says: “The code of the Alabama State Bar 
association. as it is the foundation of all the 
other codes, is made the basis of this compila- 
tion.” The Alabama code, adopted in 1887, was 
written by Judge Thomas G. Jones of this city, 
who was paid the great compliment of being 
asked to sit with the committee of the national 
body, though not a member. . 

Continuing, the report says. “While Shars- 
wood’s, Essay on Professional Ethics was doubt- 
less the inspiration for the Alabama code, the 
profession is nevertheless indebted for that 
code’s existence to the initiative of Col. Thomas 
Goode Jones, afterwards governor of Alabama, 
and now United States judge for the middle 
district of Alabama, who in 1881 suggested the 
adoption of a code of professional ethics for the 
State Bar association, and afterwards compiled 
St.” 

Incident to the recent disposition to criticise 
the courts, the following section of the Alabama 
code, quoted with special note in the report, is 
given: “Courts and judicial officers in the 
rightful exercise of their functions should al- 
Ways receive the support and countenance of 
attorneys against unjust criticism and popular 
clamor; and it is an attorney’s duty to give 
them his moral support in all proper ways, 
and particularly by setting a good example in 
his own person of obedience to law.” This sec- 
tion has been adopted verbatim in Georgia, Vir- 
ginia, Michigan, Colorado, North Carolina, 
Maryland, West Virginia, Kentucky, Missouri 
and in Wisconsin, save that last portion begin- 
ning with the words “and particularly by.” 








BOOK REVIEWS. 





CRAWFORD’S NEGOTIABLE INSTRUMENTS 
LAW. 

The draft of a uniform negotiable instruments 
law as prepared in 1896 by the Conference of 
Commissioners on Uniformity of Laws has now 
been enacted in thirty-five states of the Ameri- 
can Union. It has therefore come to be con- 
sidered a subject fit for extended treatment. 





For, it must not be imagined that codification 
is a panacea for all the ills which the adminis- 
tration of the law is heir to. Indeed, the courts 
are drifting apart in their construction of this 
“uniform” statute. It becomes necessary, there- 
fore, that one who can speak with some show 
of authority shall try to draw the courts to- 
gether in their construction of this law, and 
thus attain the supreme end of such legislation, 
to-wit, uniformity. No one could more fitly 
perform this task than Mr. John J. Crawford 
of the New York bar, who prepared the origi- 
nal draft of this law for the Conference of Com- 
missioners on Uniformity of+Laws. That Mr. 
Crawford has performed his work satisfactorily 
to the courts and the profession is evidenced by 
the fact that the third edition has now been 
run off since 1897, when the first edition ap- 
peared. Moreover, the work is frequently cit- 
ed in the courts, and is generally regarded as 
the authoritative work on the construction of 
the negotiable instruments law. 

Printed in one volume of 212 pages and pub- 
lished by Baker-Voorhis & Co., New York, N. ¥. 








BOOKS RECEIVED. 





New York State Library Legislation 36. In- 
dex of Legislation 1907. October 1, 1906, to Oc- 
tober 1, 1907. Edited by Frederick D. Bram- 
hall, Legislative Reference Librarian. Albany. 
University of the State of New York. 1908. 


Street Railway Reports Annotated, (Cited 
St. Ry. Rep.) Reporting the Electric Railway 
and Street Railway Decisions of the Federal and 
State Courts in the United States, with Com- 
bined Index to Notes in Volume 1 to 5 inclu- 
sive. Edited by Frank B. Gilbert, Melvin Ben- 
der and Harold J. Hinman, of the Albany Bar. 
Vol. 5. Albany, N. Y. Matthew Bender & Com- 
pany. 1908, Price $5.00. Review will follow. 


Select Essays in Anglo-American Legal His- 
tory. By Various Authors. Compiled and Edited 
by a Committee of. the Association of American 
Law Schools. Vol. 2. Boston. Little, Brown, 
and Company. 1908. Price $4.00. Review will 
follow. 


Ideals of the Republic. By James Schouler, LIk 
D. Author of “History of the United States,” 
“Eighty Years of Union,”. ‘Americans of 1776,” 
etc. Boston. Little, Brown, and Company. 1908. 
Price $1.50. Review will follow. 








HUMOR OF THE LAW. 


“You state in one place that you were born 
in 1884?” 

“Yes, sir.” 

“And in another that you were born in 1885?” 

“Yes, sir.” 

“Isn't that inconsistent?” 

“Oh, no,” smiled the witness. “I was born in 
1884, and just stayed born. Why, I’m born yet.” 

Then the great lawyer had to recognize that @ 
novelty had been sprung on him. 
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1. Accident Insurance—Notice of Injury.— 


One insured in an accident policy may excuse 
failure to give notice of an accident as required 
by the policy because of his mental derange- 
ment.—Reed v. Loyal Protective Assn., Mich., 
117 N. W. Rep. 600. 

2. Admiralty—Suit for Death on High Seas. 
—A statute of a state may be applied to a suit 
in admiralty to recover for a death on the high 
seas arising purely from tort where the vessel 
belonged to the state in question; but the bur- 
den rests upon the libelant to establish by satis- 
factory evidence that the vessel was one of such 
state, where it is denied.—Fisher v. Boutelle 
Transportation & Towing Co. U. S. D. CG, E. 
D. Pa., 162 Fed. Rep. 994. 


3. Adoption—Relation Established.—One who 
has legally adopted a child in the state of his 
domicile cannot shake off the relation created 
by a change of domicile.—Appeal of Woodward, 
Conn., 70 Atl. Rep. 453. 

4, Adverse Possession—Tacking Successive 
Possessions._—Where a grantor in adverse pos- 
session conveyed the land to his daughter for 
life, remainder to their heirs, the continuing 
possession of the daughters and their grantees 
inured to the benefit of the heirs as remainder- 
men.—Charles v. Pickens, Mo., 112 S. W. Rep. 
551. 

5. Agriculture—Laborer’s Liens.—An _  em- 
ployee about a threshing outfit could not obtain 
a lien thereon under Civ. Code, Sec. iv61, for 
services rendered about the engine while it was 
being used for purposes not connected with the 
threshing outfit—Holt Mfg. Co. v. Collins, Cal., 
97 Pac. Rep. 516. 

6. Appeal and Error—Finding of Trial Court. 
—A finding of the trial court that the title 
of a grantee was derived from a deed of trust 
and not from a decree of court, not assailed 
by either appellant or respondent, is final on 
appeal.—Mansfield v. Dist. Agr. Assn. No. 6, 
Cal., 97 Pac. Rep. 150. 

7. Record in Attachment Suit.—It’ will be 
presumed, on appeal by a garnishee, in order 
to support the judgment, that the trial court 








took judicial notice of the record in the at- 
tachment action, though there was no proof of 
such action.—Caldwell Banking & Trust Co. Vv. 
Porter, Ore., 97 Pac. Rep. 541. 

8. Arson—Burning of Insured Property.— 
The offense of willfully burning property to 
defraud the insurer denounced by Pen. Code, 
Sec. 548, may be complete, though the policy is 
invalid if the defendants believed it to be valid, 
and committed the act with intent to collect on 
the policy.—People v. Morley, Cal., 97 Pac. Rep. 
84. 

9. Bail—Right to Bail.—Under the federal 
and state Constitutions, the legislature may not 
prescribe rules as to sureties so burdensome 
as to deprive-a prisoner of his constitutional 
right to bail.—Ex parte Ruef, Cal., 97 Pac. 
Rep. 89. 

10. Bankruptey—<Acts of Bankruptcy.—To 
constitute an act of bankruptcy under Bankr. 
Act, ec. 541, Sec. 8a (1). 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422) by conveying property with 
intent to hinder, delay, or defraud creditors, 
there must have been an actual fraudulent in- 
tention which impeaches the bona fides of the 
transaction.—In re McLoon, U. §S. D. C., D. Me., 
162 Fed. Rep. 575. 

11. Advancements After Bankruptcy Pro- 
ceedings——A- claim cannot be maintained 
against a bankrupt’s estate for money advanced 
to the bankrupt after the commencement of 
bankruptcy proceedings.—In re Rome, U. S. D. 
c., D. N. Jer., 162 Fed. Rep. 971. 

12. Application for Discharge.—A referee 
in bankruptcy acting as a special master in 
hearing objections to a bankrupt’s discharge 
has no legal right to consider evidence which 
has been previously taken before him as referee 
but must be governed entirely by the admis- 
sible evidence produced on the -hearing of the 
application and objections.—In re Murray, U. 
8s. D. C., D. Conn., 162 Fed. Rep. 983. 

13. Discharge.—The court is not required 
to grant a discharge to a bankrupt knowing 
at the time that facts exist which would ren- 
der such discharge revocable for fraud had they 
first come to light after it was granted, al- 
though no cause for refusing it is shown under 
Bankruptcy Act July 1, 1898, c. 541, Sec. 14b, 
30 Stat. 550 (U. S. Comp. St. 1901, p. 3427).— 
In re Luftig, U. S. D. CC. D. Mass., 162 Fed. 
Rep. 322. 

14.——Fund Held by Bankrupt as Guardian. 
—The money expended by a father who is sol- 
vent for the support and education of his sons 
or given to them, either before or after their 
majority, with no agreement or apparent ex- 
pectation that it will be repaid,.is not charge- 
able against a fund held by him as their guard- 
ian in favor of his creditors in bankruptcy, and 
the sons are entitled to interest on such fund 
from the time of its receipt by him.—Embry v. 
Bennett, U. S. C. C. of App. Sixth Circuit, 162 
Fed. Rep. 139. 

15. Jurisdiction of Proceedings.—A Dis- 
trict Court of Washington held to have juris- 
diction of joint bankruptcy proceedings against 
a corporation of that state and one of Califor- 
nia, where their business conducted in Wash- 
ington by a joint manager was so intermingled 
that it could not be separated.—In re Alaska 
American Fish Co., U. S. D. GC, N. D. Wash., 
162 Fed. Rep. 498. 

16. Liability of Trustee for Rent.—A 
trustee held not to have assumed a lease of . 
a storeroom held by the bankrupt, and to be 
liable only for the rental value of so much of 
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the demised premises as he occupied in closing 
un» the business after the bankruptcy.—In re J. 
Frank Stanton Co., U. S. D. C., D. Conn., 162 
Fed. Rep. 169. 

17. Liens.—The specific lien acquired by a 
landlord by distraint of goods for rent under 
the statutory law of Pennsylvania is not one 
obtained through legal proceedings, within the 
meaning of Bankr. Act, c. 541, Sec. 67f, and is 
not devested by the bankruptcy of the tenant 
within four months thereafter.—In re West Side 
Paper Co., U. S. C. C. of App., Third Circuit, 162 
Fed. Rep. 110. 

18. Preferences.—A creditor who received 
payment of his debt, amounting to some $4,000 
on the day before bankruptcy proceedings were 
instituted against the debtor, held to have had 
reasonable cause to believe that a preference 
was intended so as to render it voidable under 
Bankr. Act, 1898, c. 541, Sec. 60b, where he ad- 
mitted that he knew the debtor was hard press- 
ed and without credit and that he had himself 
been persistently pressing his own claim for 
several months.—Wright v. William Skinner 
Mfg. Co., U. S. C. C. of App., Second Circuit, 162 
Fed. Rep. 315. 

19. Receiver’s Certificate-—A court of 
bankruptcy has power to authorize a receiver 
to borrow money and issue certificates therefor 
and conduct the bankrupt’s business for the 
purpose of preserving the assets.—In re Restein, 
U. S. D. C., E. D. Pa., 162 Fed. Rep. 986. 

20. Referees.—A referee in bankruptcy has 
authority to order a sale of the bankrupt’s real 
estate discharged of liens and determine the 
validity, extent, and relative priority of claims 
against the fund.——In re Miners’ Brewing Co., 
U. S. D. C., E. D. Pa., 162 Fed. Rep. 327. 

21. Sale of Property by Trustee.—A pur- 
chaser of a leasehold property from a trustee 
in bankruptcy held to have taken the same in 
respect to a mortgage on the fee given by the 
lessor in the condition it was at the time of 
the sale, and not entitled to have rent which 
was then due from the bankrupt and trustee 
applied on the mortgage for his protection.— 
In re Ketterer Mfg. Co., U. S. D. C., M. D. Pa., 
162 Fed. Rep. 583. 

22. Time for Filing Claim.—Ordinarily it 
is sufficient if a bankrupt makes his claim to 
exemption in his schedules, and an extension of 
time for filing his schedules also extends the 
time for making such claim.—In re O’Hara, U. 
Ss. D. C., M. D. Pa., 162 Fed. Rep. 325. 

23. Banks and Banking—Duty of Receiver.— 
—Where a receiver of a national bank on tak- 
ing possession of its assets found no definite and 
certain agreement as to the particulars of the 
pledge, it was his duty to ascertain and assert 
fully the obligations and liabilities of the pledg- 
or to the bank, and the purposes and extent of 
the ~ledge.—Wise v. Williams, U. S. Cc. C., S. D. 
N. Y., 162 Fed. Rep. 161. 

24. Liquidation.—Where the directors of a 
banking corporation in liquidation failed to fix 
the salary of its secretary and manager, though 
the bank commissioners fixed the maximum sal- 
ary to be paid him, he could only recover on 
a auantum meruit.—Bank of Mendocino  v. 
Brown, Cal., 97 Pac. Rep. 533. 


25. National Banks.—A national bank re- 
ceiving money from depositors for investment 
under an agreement to pay a fixed rate of in- 
terest on the deposits held a debtor to deposi- 
tors.—State v. People’s Nat. Bank, N. H., 78 
Atl. Rep. 542. 





























26. Bills and Notes—Sale of Note.—A bank 
purchasing a note from another bank, pdying 
the face value, with knowledge that payments 
have been made and not credited on the note, 
can -collect from the maker only the amount 
actually due.—Buse v. First State Bank of 
Red Lake Falls, Minn., 117 N. W. Rep. 490. 

27. Breach of the Peace—Evidence.—In a 
prosecution under an ordinance prohibiting the 
making of a riot, disturbance, etc., in a street, 
by carrying red flags, evidence that, in the pop- 
ular mind, red flags were the emblem of anar- 
chy, held admissible.-—People v. Burman, Mich., 
117 N. W. Rep. 589. 

28. Brokers—Contract of Employment—A 
real estate broker, given the exclusive agency 
for the sale of real estate for a fixed period, 
held entitled. without waiting for the expira- 
tion of the period, to sue for breach of the con- 
tract—Hunter v. Wenatchee Land Co., Wash., 
97 Pac. Rep. 494. 

29. Performance of Contract.—To entitle 
a broker employed to procure a tenant for real 
estate to commission, he must negotiate an 
agreement for a lease which his principal can 
perform.—Mann v. Griswold, 112 N. Y. Supp. 
271. 

30. Carriers—Carriage of Goods.—Through 
rate for carriage of freight held not void, 
though it was less than the sum of the local 
rates regularly charged.—Missouri Pac. Ry. Co. 
v. Ralf, Kan., 97 Pac. Rep. 477. 

31. Negligence.—It is not negligence per 
se for a street railway passenger not to an- 
ticipate that a pole mav be so near the track 
that he cannot pass from one seat to another 
over the running board without injury.—Cam- 
eron v. Lewiston, B. & B. St. Ry., Me., 70 Atl. 
Rep. 534. 

32. Rates.—In an action for damages be- 
cause of -n alleged conspiracy to raise rates on 
anthracite coal by a combination of interstate 
carriers, an allegation that the rates charged 
were “unlawful” was not equivalent to an al- 
legation that they had been so held by the In- 
terstate Commerce Commission.—Meeker _ Vv. 
Lehigh Valley R. Co., U. 8. C. C., S. D. N. Y¥., 162 
Fed. Rep. 354. 

33.——Refunding of Elevator Charges.—The 
refunding by a railroad company of elevator 
charges on grain transported in interstate com- 
merce over its line to a shipper which had paid 
the vnublished schedule rate held the granting 
of a rebate or concession from such rate, in 
violation of section 1, of the Elkins act.—Chi- 
cago, St. P., M. & O. Ry. Co. v. United States, 
U. Ss. C. C. of App., Highth Circuit, 162 Fed. 
Rep. 835. 

34. Unprecedent Floods.—An unprecendent- 
ed flood, and not a failure without proper 
cause to deliver goods from a freight depot, 
held the proximate cause of damage to the 
goods.—Atchison, T. & S. F. Ry. Co. v. Henry, 
Kan., 97 Pac. Rep. 465. 

35. Who are Common Carriers.—A common 
carrier of personal property is one who under- 
takes for hire to transport from place to place 
the goods of others employing him.—United 
States v. Sioux City Stock Yards Co., U. S. C., 
c., N. D. Ia., 162 Fed. Rep. 556. 

36. Collision—Pilot Rules.—Rule 11 of the 
pilot rules, relating to the lights to be carried 
by barges and canal boats when towed along- 
side, do not apply to sailing vessels, which are 
governed by article 5 of the statutory rules for 
rivers and harbors.—The Merrill C. Hart, U. S. 

c.. S. D. N. Y., 162 Fed. Rep. 371. 























ate ae 








Vol. 68 


CENTRAL LAW JOURNAL 15 








37. Constitutional Law—Deprivation of 
Proverty.—A surrogate’s decree, directing form- 
er attorneys for a testamentary trustee to sur- 
render books and papers on -vhich they claimed 
a lien would be erroneous as a deprivation of 
property without due process of law, whether 
the decree was “bsolute or conditional.—In fre 
Robinson’s Estate, 112 N. Y. Supp. 280. 


38. Persons Entitled to Raise Question.— 
Strangers, as “friends of court,” held not en- 
title€a to insist that a statute is unconstitu- 
tional, as against owners of property, where the 
only owner of property in the case claims under 
the statute.—C. Scheerer & Co. v. Deming, Cal., 
97 Pac. Rep. 155. 

39. Validity of Statutes—Act N. Y. May 
20, 1908, for the protection of the natural min- 
eral springs of the state, and to prevent waste 
and impairment of its natural mineral waters, 
is not so clearly unconstitutional or beyond 
the police powers of the state as to justify the 
granting of a preliminary injunction by a 
federal court to restrain its enforcement.— 
Lindsley v. Natural Carbonic Gas Co., U. S. 
Cc. C., S. D. N. ¥., 162 Fed, Rep. 954. 

40. Contract—Breaches.—Where one party to 
a contract has by his own acts disqualified him- 
self, or placed it beyond his power to perform, 
the adverse party may, without waiting for 
the expiration of the contract, sue for the 
breach.—Hunter v. Wenatchee Land Co., Wash., 
97 Pac. Rep: 494, 

41. Contracts—Lobbyist.—A “lobbyist” is one 
who solicits members of a legislative body, in 
the lobby, or elsewhere with the purpose of in- 
fluencing their votes, and a contract to render 
such services or services which consist in part 
of lobbying is void as against public policy and 
an action cannot be maintained thereon.—Burke 
v. Wood, U. S. C. C., S. D. Ala., 162 Fed. Rep. 533. 

42. Courts—Decision by Divided Court.—A 
decision by a divided court is decisive only of 
that case, and does not settle the law for other 
cases.—City of Kalamazoo v. Crawford, Mich., 
117 N. W. Rep. 572. 

43. Criminal Trial—Who is Accomplice.—A 
person who steals property is not an accom- 
plice of one who afterwards receives it from 
him, knowing it to have been stolen.—State v. 
Gordon, Minn., 117 N. W. Rep. 483. 


44. Crops—Separation Agreements.—W here 
a deed, executed in pursuance of a separation 
agreement, conveying land to the wife, did not 
reserve the growing crops, they passed to the 
wife with the land.—Carpenter v. Carpenter, 
Mich., 117 N. W. Rep. 598. 

45. Damages—Liquidated Damages.—A stip- 
ulation that for each day’s delay in completing 
a water supply works the contractor should 
pay $500 as liquidated damages held not in fact 
a penalty but liquidated damages.—Jersey City 
v. Flynn, N. J., 70 Atl. Rep. 497. 

46. Mental and Physical Pain.—Mental and 
physical pain resulting from a miscarriage may 
be recovered for in an action for negligent in- 
jury without deduction for the pain that would 
have been suffered had the child been born in 
the natural course of events.—Morris vy. St. 
Paul City Rv. Co., Minn., 117 N. W. Rep. 500. 

47. Death—Right of Action.—In order to ren- 
der a defendant liable for wrongful death, the 
death must be the natural, reasonable, and prob- 
able result of defendant’s negligent act which 
could have been foreseen.—Mella v. Northern 


8. S. Co, U. S.C. C, S&S D. N. Y¥., 162 Fed. Rep. 
499. 














48. Descent and Distribution—Order of Dis- 
tribution.—The court of probate in distributing 
the personalty of an intestate held required to 
ascertain who the statutory distributees are.— 
Appeal of Woodward, Conn., 70 Atl. Rep. 453. 

49. Discovery—Physical Examination.—In the 
absence of a statute authorizing it, a court of 
law has no power to compel one suing for a 
personal injury to submit to a physical exam- 
ination by a physician appointed by the court.— 
Larson v. Salt Lake City, Utah, 97 Pac. Rep. 
483. 


50. Divoree—Laches.—The failure of the wife 
for five years, without an adequate excuse for 
the delay, to bring a suit to set aside a divorce 
decree, alleged’ to have been procured by the 
husband collusively, is such laches as prevents 
the relief sought.—Whittley v. Whittley, 111 N. 
Y. Sury,. 1078. 

51. Domicile—Husband and Wife.—A mar- 
ried woman without grounds for divorce or le- 
gal separation. having lived with her husband 
for many years in Pennsylvania, cannot acquire 
a separate legal domicile in New York.—In re 
Bushbey, 112 N. Y. Supp. 262. 

52. Intentions.—Absence of an intention to 
abandon a residence in one county on removal 
to another held equivalent to an intention to 
retain such existing residence.—State v. Hays, 
Minn., 117 N. W. Rep. 615. 

53. Easements—Construction—A right of 
way appurtenant to a lot cannot be used for 
the benefit of another lot to which no such 
right is attached, though such other lot be ad- 
joining and within the same inclosure.—Diocese 
of Trenton v. Toman, N. J., 70 Atl. Rep. 606. 

54. BElectricity—Live Wires.—The fact that 
plaintiff received a shock from touching a live 
electric wire maintained in a place where he 
was directed to go for work was evidence of 
improper insulation.—Colusa Parrot Mining & 
Smelting Co. v. Monahan, U. S. C. C. of App., 
Ninth Circuit, 162 Fed. Rep. 276. 

55. Estoppel—Release.—A release signed bya 
seaman on leaving the vessel while in the Arc- 
tic Ocean before her return to the port of dis- 
charge, where there was no settlement with 
him for his services, did not eStop him from 
maintaining an action therefor or from recover- 
ing damages for mistreatment by the master. 
—Belyea v. Cook, U. S. D. CG, N. D. Cal, 162 
Fed. Rep. 180. 

56. Executors and Administrat Capacity 
to Sue.—In the absence of an allegation of 
debts, a special administrator had no capacity 
to sue to set aside certain deeds executed by 
intestate because of alleged fraud, undue in- 
fluence, and mental incapacity.—Pratt v. Mill- 
ard, Mich., 117 N. W. Rep. 552. 

57. Payment of Legacies.—The distribution. 
of shares of stock bequeathed to testator’s three 
children could be made without selling the 
stock by giving each child an equal pumber 
of shares thereof.—Williams v. Taylor, Conn., 
70 Atl. Rep. 643. 

58. Power to Sell Realty.—Where testator 
devised all his estate in trust for the purpose 
of continuing hig business, it converted all the 
real and personal property not already invested 
in the business so as to be available as business 
capital at the discretion of the trustees, and a 
power to sell the real estate was therefore 
necessarily implied.—In re O’Reilly, 112 N. Y. 
Supp. 208. 

59. Exemptions—Resident of State.—Where . 
a debtor sold all his nonexempt property and 
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started for another state, and when within the 
state an attachment was levied on his horse, 
held, that he was still a resident, entitled to 
claim exemption.—Grimestead v. Lofgren, Minn., 
117 N. W. Rep. 515. 

60. Food—Power to Regulate Sale of Oleo- 


margarine.—Rev. Laws 1905, secs. 1753, 1754, 
1756, prohibiting the manufacture or sale of 
oleomargarine colored to imitate butter, held 


valid as designed to prohibit the sale of a pro- 
duct intended to imitate butter in form and 
manner likely to deceive.—State v. Hammond 
Packing Co., Minn., 117 N. W. Rep. 606. 

61. Wraud—False Representations.—Though 
a defrauded vendee paid less for property than 
it would have been worth if the false represen- 
tations by the vendor had been true, so that 
the loss to the vendee exceeds the resulting 
profits to the vendor, the latter should make 
good the loss caused the vendee by relying on 
the false representations.—Aldrich v. Scribner, 
Mich., 117 N. W. Rep. 581. 

62. Fraudulent Conveyances—Who May In- 
sert Invalidity.—A transfer of property in fraud 
of creditors, while void as to the latter, is 
binding on the parties and their privies, as the 
statutes against fraudulent conveyances are 
intended to protect the interest of creditors, 
but not in any manner to affect the rights of 
the parties to the conveyance.—Charles v. 
White, Mo., 112 S. W. Rep. 545. 

638. Gas—Contract With Municipalities—Gas 
company agreeing to pay city one-fifth of net 
profits held not entitled to charge expenditures 
for the necessary instrumentalities for produc- 
ing and distributing the gas against its re- 
ceipts from the sale thereof.—City of Erie v. 
Erie Gas & Mineral Co., Kan., 97 Pac. Rep. 468. 

64. Hawkers and Peddlers—Regulation.— 
Comp. Laws 1907, secs. 1710x, 1710x1, relative 
to peddlers’ licenses, held not sustainable as a 
police measure.—State v. Bayer, Utah, 97 Pac. 
Rep. 129. 

65. Health—Powers of Commissioner.—The 
health commissioner of the city of Chicago is 
a purely ministerial officer, with no legislative 
powers, and may perform only such administra- 
tive duties as are authorized by some valid law 
or city ordinance.—People v. Board of Educa- 
tion of City of Chicago, Ill., 84 N. E. Rep. 1046. 

66. Homicide — Malice.—* M alice,” legally 
speaking, in relation to murder, is a conscious 
violation of law to the prejudice of another; 
evil design in general; the dictates of a wicked, 
depraved, and malignant heart.—United States 
v. Hart, U. S. C. C. N. D. FPla., 162 Fed. Rep. 
192. 

67. Husband and Wife—dAction for Aliena- 
tion of Wife’s Affection.—A husband is not en- 
titled to recover against his wife’s father for 
alienation of the wife’s affections, unless the 
father’s advice to his daughter was malicious, 
without justification, and from unworthy mo- 
tives.—Beisel v. Gerlach, Pa., 70 Atl. Rep. 721. 

68. Conversion of Wife’s Property.—If. 
after a division of property between husband 
and wife by a separation agreement. the hus- 
band take personal property belonging to the 
wife not included in the agreement, she may 
recover in trover against him the market value 
thereof.—Carpenter vy. Carpenter, Mich., 117 N. 
W. Rep. 598. 

69. Indians—Alienability of Allotted Lands. 
—The general government has the right to at- 
tach any condition it sees fit to grants of the 
reservation lands of a tribe in severalty, not- 








withstanding the Indian grantee under a patent 
from the United States may be a citizen of the 
United States, and notwithstanding the patent 
may run to the allottee and his heirs.—Good- 
rum v. Buffalo, U. S. C. C. of App., Eighth Cir- 
cuit, 162 Fed. Rep. 817. 

70. Descent and Distribution.—Where a 
noncitizen Creek allottee willed her homestead 
to her husband as sole devisee, and died leav- 
ing surviving her an only child by a former 
husband, born prior to the 25th of May, #1901, 
such child held the sole heir of such allottee.— 
In re Brown’s Estate, Okla., 97 Pac. Rep. 613. 

71. Rights of Non-Citizen Widow.—The 
non-citizen widow of an allottee of land of the 
Creek Nation, whose husband died in June, 1906, 
is entitled to dower in his estate, and, until so 
assigned, to remain and possess the house of 
her late husband, with the farm thereto at- 
tached, free from rent.—Hawkins v. Stevens, 
Okla., 97 Pac. Rev. 567. 

72. Injunction—Riparian Rights.—A munici- 
pal corporation claiming the right to discharge 
its sewage in a river held not entitled to in- 
junctive relief against an unlawful diversion of 
the water of a stream by an upper riparian 
owner until it establishes its right by lw.— 
City of Paterson v. East Jersey Water Co., N. 
J., 70 Atl. Rep., 472. 

73. Judgment—Collateral Attack.—A defect 
in the order of publication in an-action on a 
foreign judgment held not to affect the validity 
of the judgment rendered in the action as 
against a collateral attack.—Randall v. Snyder, 
Mo., 112 S. W. Rep. 529. 

74.——Rights of Assignee.—Where a judg- 
ment which has been assigned is reversed, the 
assignee may sue the assignor for the sum due 
for the assignment, or he may continue the 
suit on the cause of action on which the judg- 
ment is based, which cause of action does not 
under the statute (B. & C. Comp. sec. 38), abate 
by the transfer of an interest therein.—King 
v. Miller, Ore., 97 Pac. Rep. 542. 

75., Laches—Petition for Review.—Laches of 
a bankrupt’s trustee in applying to re-examine 
the allowance of a creditor’s claim would be 
regarded as waived on a petition to review the 
referee’s order expunging the claim, where it 
was not pressed before the referee.—In re 
Rome, U. S. D. C., D. N. Jer., 162 Fed. Rep. 971. 

76. Landlord and Tenant—What Constitutes 
Renewal of Lease.—A tenant, by remaining in 
possession after the expiration of the term and 
paying rent, and the landlord by accepting the 
rent, held both bound by the renewal of the 
lease.-—Chittenden v. Western Union Telegraph 
Co., Mich., 117 N. W. Rep. 548. 

77. Lareeny—What Constitutes An agent 
employed to sell the stock of a corporation who 
receives money, and fails to report the same to 
his principal and to deliver the money re- 
Phil- 








ceived. held guilty of larceny.—State v. 
lips, Minn., 117 N. W. Rep. 508. 
78. Life Imsurance—Effect of Furnishing 


Proofs of Loss.—The furnishing of blanks for 
making proof of death under a life policy held, 
under the circumstances, not to estop the com- 
pany to assert that the policy had elapsed.— 
Roth v. Mutual Reserve Life Ins. Co., U. S. C. 
Cc. of App., Eighth Circuit, 162 Fed. Rep. 282. 
79. Master and Servant—Care Required of 
Master.—In an action by a servant against a 
telephone company for injuries received from 
contact with electric wires, held it was the 
telephone company’s duty to see that the elec- 
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tric wires were a safe distance from its poles.— 
Drown v. New England Telephone & Telegraph 
Co., Vt., 70 Atl. Rep. 599. 

80. Contributory Negligence——A servant 
held not guilty of contributory negligence as 
matter of law in choosing the more dangerous 
way of getting out from under his engine, when 
it was struck by another.—Condie v. Rio Grande 
Western Ry. Co., Utah, 97 Pac. Rep. 120. 

81.—_—Defective Appliances.—The mere use 
by a master of a defective appliance, not in it- 
self dangerous, is not negligence so long as 
other safe agencies are employed to supply its 
deficiencies.—Carlson v. Weyerhaeuser Timber 
Co., Wash., 97 Pac. Rep. 501. 

82. -~Vice Principal—That a foreman had 
directed the progress of the work and ordered 
another servant to do a particular thing does 
not make the foreman a vice principal.—Pasco 
v. Minneapolis Steel & Machinery Co., Minn., 
117 N. W. Rep. 479. 

83.——Fellow Servants.—Where the negligent 
act of a foreman complained of was not done 
in the exercise of his authority, but as a co- 
laborer at the time with those under his con- 
trol, his act is that of a fellow servant, and 
not that of a vice principal.—Robinson v. St. 
Louis & S. F. R. Co., Mo., 112 S. W. Rep. 730. 

84. Mines and Minerals—Location of Mining 
Claims.—Upon an issue as to the sufficiency of 
a discovery of mineral to support the location 
of a mining claim, where there was proof that 
gold was actually discovered within the limits 
of the claim, the locator was entitled to sup- 
plement such proof by evidence showing the 
character value and mineralogical condition of 
adjacent claims, and by the opinions of ex- 
perienced miners that the discovery was suf- 
ficient to justify a prudent man in expending 
labor and money in déveloping the property.— 
Casecaden v. Bortolis, U. S, Cc. C. of App., Ninth 
Circuit, 162 Fed. Rep. 267. 

85. Mortgages—Assumption of Debt.—A 
mortgagee cannot enforce an agreement to as- 
sume and pay the mortgage made by a grantee 
with a grantor who had not himself assumed 
and aereed to pay the mortgage.—Clement v. 
Willett, Minn., 117 N. W. Rep. 491. 

86. Municipal Corporations—Care of Side- 
walks.—An abutting property owner maintain- 
ing an opening in the sidewalk leading to an 
area held bound to keep the same so covered 
and protected as to render it safe to the public. 
—Schneider v. Winkler, N. J., 70 Atl. Rep. 731. 


87. Change of Street Grade.—The legisla- 
ture can compel compensation to abutting prop- 
erty owners for damages resulting from chang- 
ing the grade of a city street.—Bernhard v. 
City of Rochester, 112 N. Y¥. Supp. 229. 

88. Change of Street Grade.—A city is not 
liable for injuries to improved abutting prop- 
erty resulting from a change of grade where no 
grade has been theretofore established.—City 
of Akron v. Huber, Ohio, 85 N. E. Rep. 583. 


89. Defective Sidewalks.—A city held not 
liable for injuries to plaintiff sustained by his 
foot becoming caught in a rut caused by a 
push cart on soft snow on the sidewalk which 
had become frozen and covered with snow 
on the same morning on which plaintiff was 
injured.—Gardner vy. City of Philadelphia, Pa., 
70 Atl. Rep. 721. 


90. Navigable Waters—Milldams.—A milldam 
in a navigable stream is not unlawful per se, 
and another proprietor cannot discharge water 




















into it to its injury, even if such dam was an 
obstruction to the passage of logs to some ex- 
tent, but must seek to abate the obstruction, or 
to recover damages for the injury.—Trullinger 
v. Howe, Ore., 97 Pac. Rep. 548. 

91. Negligence—Criminal Negligence.—There 
can be no conviction for criminal negligence 
where the person injured was apprised of the 
danger, and, over defendant’s protest, exposed 
himself thereto.—Carbo v. State, Ga. 62 S. 
E. Rep. 140. 

92. Nuisance—Automobile Garage.—An auto- 
mobile garage is not a nuisance per se.—Dio- 
cese of Trenton v. Toman, N. J., 70 Atl. Rep. 606. 

93. Officers—Oppression by Police Officer.— 
A police officer is guilty of oppression under 
Pen. Code, sec. 556, where he enters a saloon 
and without any justification points a pistol at 
a woman there and detains her and commits 
acts whereby she is injured.—People v. Flynn, 
111 N. Y. Supp. 1067. 

94. Partnership—Dissolution.—Surviving part- 
ner of a firm having purchased the deceased 
partner's interest under an option contained in 
the latter’s will held to have acquired title to 
all moneys of the firm and accounts receivable 
undivided at the date of the deceased part- 
ner’s death.—In re Weir, 112 N. Y. Supp. 278. 

95. Pledges—Renewal of Obligation.—Where 
corporate stock was pledged to a bank as se- 
curity for a note, the stock was not relieved 
from the debt because the note was thereafter 
displaced by a renewal note which was forgery. 
—Wise v. Williams, U. 8S. C. C.,, S. D. N. ¥., 162 
Fed. Rep. 161. 


96. Principal and Agent—Authority of Agent. 
—Authority conferred on an agent includes only 
the usual means appropriate to the end, and 
must be exercised in a reasonable manner, and 
cannot be resorted to to justify acts which 
the principal could not be presumed to intend.— 
Ricker Nat. Bank v. Stone, Okl., 97 Pac. Rep. 
577. 

97. Prohibition—Remittitur.— Judge of the 
trial court will not be prohibited from vacat- 
ing judgment after remittitur to allow defend- 
ant to apply in the Supreme Court for a re- 
hearing.—Nystrom v. Templeton, N. D., 117 
N. W. Rep. 473. 

98. Ratlronds—Collision with Automobile at 
Crossing.—In an action for injuries to an auto- 
mobile in a collision at a railroad crossing, 
plaintiff and his daughter held not negligent 
as a matter of law in not stopping before mak- 
ing the crossing.—Pendroy v. Great Northern 
Ry. Co., N. D., 117 N. W. Rep. 531. 

99. Liability of Owner for Negligent Op- 
eration.—A railroad company cannot escape re- 
sponsibility or avoid the discharge of its duties 
by leasing its road to another company, and 
can only relieve itself from liability for injuries 
from such operation by showing a lease made 
under statutory authority and conforming to 
the statute.—Johnson v. Southern Pac. R. Co., 
Cal., 97 Pac. Rep. 520. 

100.——Safety Appliances.—The safety appli- 
ance act applies to an empty car which is a 
part of a train moving interstate traffic as well 
as a car which is itself moving such traffic.— 
United States v. Louisville & N. R. Co., U. 8S. D. 
Cc., S. D. Ala., 162 Fed. Rep. 185. 

101. Sales—Mutual and Dependent Undertak- 
ings.—Where the undertakings of the parties 
to a contract of sale of personalty are mutual 
and dependent, and to be performed concurrent-. 
ly at a time and place specified, the seller is 
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not bound to deliver the goods until they are 
paid for, and the buyer is not bound to pay 
until they are delivered.—Catlin v. Jones, Ore., 
97 Pac. Rep. 546. 

102. Rescission by Buyer.—If gvods pur- 
chased were in conformity to order, the pur- 
chaser could not return them because they 
could not be lawfully sold in this state; the 
sale being made in Iowa.—Moline Jewelry Co. 
v. Dinnan, Conn., 70 Atl. Rep. 634. 

103. Seamen—Contract of Hiring.—Seamen 
held entitled to recover damages from a ship- 
owner for hardships sustained by reason of a 
material deviation from the voyage specified in 
the shipping articles—Northwestern S. S, Co. 
v. Turtle, U. S. Cc. C. of App., Ninth Circuit, 162 
Fed. Rep. 256. 

104. Specifie Performance—Contracts Enforce- 
able.—Specific performance of a contract to sell 
stock will be decreed where the stock is not 
in the market, and its pecuniary 
value not readily ascertainable.—Safford v. 
Barber, N. J., 70 Atl. Rep. 371. 

105. Laches.—A delay of 14 months in 
bringing suit for specific performance after the 
right of action accrued held not such laches 
as to defeat plaintiff’s right to relief.—Robbins 
v. Clock, 112 N. Y. Supp. 246. 

106. Street Railroads—Injury to Passenger.— 
In an action by a street car passenger for in- 
juries by being thrown from the platform, 
plaintiff held not to make out a prima facie 
case merely by proof that the car gave a jerk, 
and that he was hurt.—McGann v. Boston Ele- 
vated Ry. Co., Mass., 85 N. E. Rep. 570. 

107. Taxation—Appeal From Board of Equal- 
ization.—A taxpayer appealing from the board 
of equalization has the burden of showing er- 
ror.—Western Union Telegraph Co. v. Dodge 
County, Neb., 117 N. W. Rep. 468. 

108. Yowns—Liability on Contracts.—Under 
Wilson’s Rev. & Ann, St. Okl. 1903, a township 
trustee and board of directors held authorized 
to bind the township by a contract for lumber 
to build bridges, and the same to constitute a 
charge against the township, within section 
6680.—C. T. Herring Lumber Co. v. Hazel Tp., 
Comanche County, Okla., 97 Pac. Rep. 612. 

109. Trespass—Damages.—Where a disseisor 
has abandoned the premises before suit and the 
rightful owner is in possession, such Owner may 
maintain trespass and have damages in the 
nature of mesne profits.—Woll v. Voigt, Minn., 
117 N. W. Rep. 608. 

110. Trusts—Deeds.—A deed conveying cer- 

tain property in trust to the use of a wife for 
life, remainder to her husband, held to cre- 
ate an equitable life estate in the wife, and 
an equitable vested remainder in the husband.— 
Dunkerson v. Goldberg, U. S. C. C of App., 
Eighth Circuit, 162 Fed. Rep. 120. 
. After . Maturity.—A 
clause in a note reading: “With interest at 12 
per cent. per annum after maturity, interest 
payable semi-annually, defaulting interest to 
draw same rate as principal’—does not make 
such note usurious on its face.—Covington v. 
Fisher, Okla., 97 Pac. Rep. 615. 


112. Vendor and Purchaser—Options.—Any 
money consideration, however small, paid and 
received for an option to purchase property 
at its adequate value, is binding upon the sell- 
er thereof for the time specified therein.— 
Marsh v. Lott, Cal., 97 Pac. Rep. 163. 

113. WVenue—Co-Defendants.—A defendant, 





procurable 





111. Usury—lInterest 





served in a county other than the one in which 
the action is brought, will not be held bound, 
if the resident defendant was joined to obtain 
jurisdiction over such non-resident defendant, 
and not to recover a judgment against the 
resident defendant.—Hawkins vy. Brown, Kan., 
97 Pac. Rep. 479. 

114. Waters and Water Courses—Appropria- 
tion for Irrigation.—As against subsequent ap- 
propriators, held, an appropriator of water from 
a stream for irrigating land on one side of 
the stream could not change the use to lan@ 
on the other side.—Williams v. Altnow, Ore., 
97 Pac. Rep. 539. 

115. Diversion.—A lower riparian owner is 
not estopped to complain of a diversion of the 
water of a river by a water company by the 
fact that he makes no objection while the com- 
pany is constructing costly works to effect 
the diversion.—City of Paterson v. East Jersey 
Water Co., N. J.. 70 Atl. Rep. 472. 

116. Pollution.—An appreciable discharge 
into a natural water course of any noisome sub- 
stance is within the law prohibiting a riparian 
proprietor from polluting a stream to the in- 











jury of another proprietor—Worthen & Ald- 
rich v. White Spring Paper Co., N. J., 70 Atl. 
Rep. 468. 

117. Riparian Owners.—A riparian owner 


has no vested right in future accretions and 
cannot maintain an action for damages against 
one who lawfully obstructs or diverts a stream 
which has in the past carried and deposited 
such accretions from the lands of others so 
that it will no longer do so.—Cohen yv. United 
States, U. S. C. C., N. D. Cal., 162 Fed. Rep. 364. 


118. Wills—Construction.—A limitation in a 
will to the “heirs at law” of the sons of testa- 
trix construed, and those words held to be used 
as equivalent to “wives and children” in order 
to avoid the creation of an illegal perpetuity.— 
Wolfe v. Hatheway, Conn., 70 Atl. Rep. 645. 


119. Income of Trust Fund.—tTestator de- 
vised his estate for the purpose of carrying on 
his business, and directed the application of 
the income to his son and daughter surviving 
him. Held, that no part of the income of the 
estate should be applied to the continuance 
of the business.—In re O'Reilly, 112 N. Y. Supp. 
208. 





120. Rights of Widow.—The acceptance by 
a widow of the provisions in her husband's will 
held a bar to her claim of dower in lands con- 
veyed * him during coverture.—Howe Lum- 
ber Co. v. Parker, Minn., 117 N. W. Rep. 518. 


121.——Undue Influence.—The fact that some 
of testator’s children are disinherited and oth- 
ers favored, and the distribution appears un- 
natural or unreasonable, raises no presumption 
of undue influence, but that fact may, when 
taken with others, show undue _ influence.— 
Simon v. Middleton, Tex., 112 S. W. Rep. 441. 


122. Witnesses—Cross-Examination.—Where 
plaintiff. sued on an alleged settlement of a 
claim for personal injuries, was asked on cross- 
examination whether he had never brought 
an action on the original cause of action and 
denied it on his re-direct examination, it was 
not error to allow him to explain.—Lindstrom 
v. Fitzpatrick, Minn., 117 N. W. Rep. 441. 


123. Impeachment.—The mere fact that a 
witness has resided in a community but six 
months will not justify the exclusion of evi- 
dence as to his general reputation for truth 
and veracity, on the ground that he has not re- 
sided in the community long enough to estab- 
lish a reputation.—Alderson y. State, Tex., 111 
S. W. Rep. 738. 


124. Prospective Heirs.—An heir apparent 
is not by reason of interest disqualified as a 
witness in an action in which his ancestor is a 
party.—In re Cloan’s Estate, Wash., 96 Pac. 
Rep. 684. 


125. Work and Labor—Complaint.—A com- 
plaint on a void written contract held to state 
a cause of action for nominal damages on im- 
plied assumpsit; and hence not to be demur- 
rable for want of facts.—Akers v. Mutual Life 
Ins. Co. of New York, 112 N. Y. Supp. 254 
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